Interested in learning more about digitized lending? Great! _—————
The digitized version of this zine, which you can find at the QR
code, includes links that provide more information on many

of the topics we discussed. For even more information and
insight into how libraries can navigate these issues, check out:
www.libraryfutures.net.

Radical Digital
Lending for Libraries

Disclaimer: This zine talks about the law, but it does not
provide legal advice. If this zine raises legal questions about
the ideas presented here, please speak with your friendly
neighborhood library lawyer or contact Library Futures for

more information.
() (O

Copyright and Creative Commons Attribution 4.0 International License.




6l

isaLIelq] |[e Jo jleyaq uo Buipua) [eubip a|geplojje

pue s|gelnbs 1o} BuireooApe pue suoin|os |[edipel asay}
Buinsind ui 1uspipuoo alow awo2aq Ajjnjadoy Aew
sallelq| AlSIaAIUN 91B1S ‘puUIW Ul 1BYL YU "9910eid Ul
3JOM LUOP SUOIIN|OS 3SaY} JI S9oUaNbasuod [eloueuly
[ennuelsgns ay} woij salelq| AlsIaAlUN 31e1S plaIys

P|NO2 JUSWIPUSWY Y} L | SY1 ‘Pa1Sa1UN 1B dUIZ SIY}

ul pa1uasaid suoiIN|os [9A0U dY1 S2UIS “Alunuwiwi
ub1a1aA0s 1o} Ajljlenb Aew pue sallisIaAlun 31e1S JO
Hed ale A1unood ayy ul sauelqi) 1sabie| 0g ayl Jo JjeH

£0d sauelqIq ueg jeym

i 4 Ja

j9z1ibip o1 1yb1 InoA 1oy 1ybiy 01 noA

salidsul suiz siy1 sdoy sp\ ‘Alunwiwod pue Aleiqi|
119y 10} 3SUIS 1SOW dY] a)eW SPoY1all 1BYM 93S
01 suejonijod pue ‘soluljd ‘[asunod [eb3a] JIsyl yum
3JOM 01 SNUIUOD pjnoys suelelgi] “Aleiql| ulspowl
ay1 ul buipua) |eubip 01 yoeoidde Jisyy yuiyial 1snwi
sallelql| 19A9MOH "3|qe1oipaidun ale Sawod1no pue
[e2Ipel pue palsaiun ale alay pajuasald seapl ayl

"WSIAIIOE [BUOIINIISUOD Japeolq 01 ((3)80 L8

"0°S'N £ Buizijnn pue syoenuod bunenobsu)
SUOI1OB. [enpIAIpUl Woly uoissalboid e se pajuasald
2Je S91103y1 9SaY | "9AI109})9 pue ‘[edlyla ‘a|qeunba
Buipua| jooga bupjew pue ‘sanssi asayi buissaippe
10} sa1109Y) Mau sjuasald auiz siy] Aljigissaooe
pUE ‘aoue||I9AINS ‘SUOIIDLIISaI SN Jie) Se yans
Buipua| yooga |eubip buipunoins sanss| Auew

a1 Jo aleme aq Apealje Aew noA ‘uellelqi| e ale
noA }| 'saonoeid 3o00gs aAneuojdxs builequiod

Ul Sal[|e JIay1 pue suelleidi| 1SISSe 01 Sa1109Y}

[eb3| [aAou salojdxa auiz siyl abe |eubip ay1 ul
salielq| ua1ealyl 1eyl sanssi Aojjod |eluswiepuny
ay1 bunuouuod pue bulsarooun uoneziueblio
ujoiduou pienbuen ayi sI saining Aleiqi

21 s3uning
e PUITTT



18

Immunity Can Declaw
Copyright Lawsuits (For Now)

Sovereign immunity currently protects state entities
from claims of copyright infringement. Congress tried
to eliminate state immunity for copyright claims with
the Copyright Remedy and Clarification Act of 1990, but
the Supreme Court struck it down as unconstitutional.

However, sovereign immunity is not—and shouldn’t
become—a get-out-of-jail-free card:

» Sovereign immunity can be waived. Most states have
waived immunity for contract claims under state law,
leaving ebook licensing contracts still enforceable
against state entities.

» While sovereign immunity bars monetary relief, the
Ex parte Young exception allows the copyright holder
1o sue a state official for injunctive relief to stop
anything they deem copyright infringement.

« In the future, systematic infringement of copyright
by states and arms of the state could violate the
Due Process Clause of the Fourteenth Amendment
and enable Congress to get rid of state sovereign
immunity for copyright infringement claims. If all
state university libraries use sovereign immunity to
protect themselves from copyright suits over their
digital lending practices, Congress may be motivated
and entitled to limit that immunity.

FOCUS ON THE
FINE PRINT

Contracts between libraries and ebook providers are
often confusing, cagey and calamitous for libraries.
Contract language can be difficult to understand, and
ebook vendors may discourage negotiation.

So, what can a library do when faced with such
a situation?

Negotiate Contracts into a
Sword and Shield

Read your contract thoroughly, and if the language

limits fair use, does not allow accessibility functions,
or lacks user privacy protections, work to negotiate
these clauses.
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SAFETY NET: LEND
WITH (SOME)
IMMUNITY

Some libraries may be protected from lawsuits about
their lending practices by sovereign immunity. Sovereign
immunity is rooted in—but not limited by—the Eleventh
Amendment and generally protects states and “arms of
the state” from suits brought by citizens of other states,
citizens of the state itself, and foreign states. Courts
have also recognized common law sovereign immunity
of tribal governments and tribal organizations, such as
casinos, businesses, and schools.

Sovereignty Rules for State
Schools

Are academic and/or public libraries considered “arms
of the state”? Courts weigh many factors, including:

+ (Most importantly) whether damages would be paid
by state funds,

» Whether the entity performs central governmental
functions, and

» How the entity is treated under state law.
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Keep an eye out for—and negotiate—certain contract
language regarding digital rights management (DRM),
which allows publishers and other rights holders to
control what patrons do with their digital works. DRM
has many uses, such as controlling access to only
licensed users, preventing unauthorized copying, or
enabling controlled digital lending. However, DRM can
also prevent patrons from accessing books on a device
that uses a different software, restrict accessibility
tools, or track user behavior. If your contract includes
this language around DRM, you may be able to
negotiate the types of restrictions put on the ebooks,
including those that require a specific e-reader format,
disable accessibility functions, and encroach on
reader privacy.

What Can Libraries Do?

Contact Library Futures if you think your contract may

be unenforceable because it restricts free speech and
fair use rights contrary to public policy. Don't let ebook
providers rob you (or your patrons) of your voice!
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Remember Section 121?

Luckily, libraries can still turn to Section 121 to serve
disabled patrons. Section 121 allows libraries to
reproduce or to distribute copies of a previously
published work in accessible formats exclusively for
use by eligible persons. To achieve those abilities,
libraries are free to digitize print works and digitally
lend them to patrons with qualifying disabilities. And if
publishers push back, it would serve to highlight their
attempts to undermine libraries’ mission to provide
equal access to all.

Libraries Have Enhanced
Rights to Copy

In order to embrace section 108(e) to its fullest extent,
libraries can digitize physical books in their collections.
Because Section 108 doesn't affect fair use rights under
Section 107, libraries may be able to combine their
rights under both sections. The fair use doctrine could
enable libraries to make a “reserve” digital copy of every
book in its collection. Once the library has its legal, fair-
use digital copy, it might be able to create a new copy to
deliver to patrons under Section 108(e).
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WHEN EQUAL ACCESS
GETS CHECKED OUT

Everyone Has A Right to
Equal Access

Publishers may be crafting policies that brush up
against the Americans with Disabilities Act (ADA), which
prohibits public entities from excluding or discriminating
against disabled individuals in their services, programs,
or activities, through restrictive licensing agreements.
Publishers may do so by imposing restrictions on their
ebooks that prevent libraries from providing accessible
books to disabled individuals.

The ADA was enacted in an attempt to restore the
treatment of disabled people to that of non-disabled
people by addressing historical marginalization and
systemic inequalities. The ADA represents a significant
legislative effort to dismantle barriers that have

long prevented disabled individuals from enjoying

the same rights and opportunities as their non-
disabled counterparts.

Libraries may desire to loan consistent with the ADA,
however, some contractual terms imposed by publishers
may seem to create conflicts with those obligations.
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PUT PUBLIC
PRESSURE ON
PUBLISHERS

Publishers Push, Libraries Pay

At the same time, publishers may ask libraries to
sacrifice their duties under 17 U.S.C. § 121, which
allows authorized entities, such as public libraries, to
reproduce or distribute copies of books in accessible
formats exclusively for use by eligible disabled people,
as part of their licensing negotiations.
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